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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 86/565,052
for the mark BACK HOME BREWING
Published in the Official Gazette on: August 25, 2015

THE HOMEBREWER, LLC
Opposer, Opposition No. 91225616
V.

BACK HOME BREWING, LLC

Applicant.

MOTION FOR DEFAULT JUDGMENT

Pursuant to Fed. R. Civ. P. § 55,37 CF.R. § 2.119 and TBMP §§ 113, 508, The
Homebrewer, LLC (hereinafter “Opposer”™), by its attorney, hereby moves for default judgment
and abandonment of Back Home Brewing, LLC’s (hereinafter “Applicant™) mark, BACK
HOME BREWING for International Class 032 for beer.

Statement of Facts

On December 28, 2015, Opposer filed the Notice of Opposition to cancel Back Home
Brewing, LLC’s (hereinafter “Applicant”) mark, BACK HOME BREWING for International
Class 032 for beer. Opposer bases its Opposition on priority of use, as well as likelihood of

confusion.

On January 4, 2016, the Board set trial dates for this case. Applicant’s answer to

Opposer’s Notice of Opposition was due on February 13, 2016.




On February 15, 2016, Applicant filed its Answer using the Electronic System for
Trademark Trials and Appeals (“ESTTA™). Applicant failed to include proof of service on the

Opposer.

As of the date of this motion, Applicant has failed to effect service of the Answer on the

Opposer.

Argument

Pursuant to 37 C.F.R. § 2.119 and TBMP § 113, every paper filed in inter partes cases
must be served upon the other parties. “Proof of such service must be made before the paper will
be considered by the Office.” See TBMP § 113, 37 CFR § 2.119. Moreover, Fed. R. Civ. P. § 55
provides entry of a default must be granted “[w]hen a party against whom a Judgment for
affirmative relief is sought has failed to plead or otherwise defend.”

Moreover, “[w]hen an act may or must be done within a specified time, the court may,
for good cause.”

Here, Applicant filed its Answer to Opposer’s Notice of Opposition through the ESTTA.
Applicant, however, failed to serve its Answer on the Opposer. See Exhibit A, Declaration of
Candace L. Moon. Opposer has not received service of the Answer through any of the provided
methods of service. See Exhibit A. Further, it has been over the 5-day allowance to effect
service if served by first-class mail, Priority Mail Express, or overnight courier. See Exhibit A.
Thus, the Answer was never effected on the Opposer. As such, Applicant cannot provide proof
of such service with the Board.

Additionally, Applicant cannot show good cause Justifying an extension of time.
Applicant had ample time to respond to the Notice of Opposition, as indicated by its filing

through the ESTTA. Applicant had access to the Trademark Trial and Appeal Board Manual of



Procedure, as it is readily available to those with access to the Internet. Further, Applicant could
have retained counsel to represent it in this Opposition, but chose to appear pro per. Thus

Accordingly, the Board should not consider Applicant’s Answer to the Notice of
Opposition.

Conclusion

Based on the foregoing, Opposer The Homebrewer, LLC respectfully requests that the
Board enter default judgment for Opposer for failure to properly effect service. Opposer further
requests that the Board deny registration of Applicant Back Home Brewing, LLC’s BACK

HOME BREWING mark for International Class 032 for beer.

This Motion for Default Judgment is being filed clectronically with the United States Patent and

Trademark Office Trademark Trial and Appeal Board.

By: ﬂMm ,)/L/(//J ' Date: March 8, 2016

Canddce L. Moon (C‘A Bar No. 260141)
The Craft Beer Attorney, APC

5095 Murphy Canyon Road, Suite 240
San Diego, CA 92123
candace@craftbeerattorney.com
Attorney for Opposer
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THE HOMEBREWER, LLC
Opposer, Opposition No. 91225616
V.

BACK HOME BREWING, LLC

Applicant.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing Motion for Default

Judgment, duly signed by attorney for Opposer, has been served upon Applicant on

% ! g z H » by mailing a copy by U.S. Certified Mail on g ! <S ! “ g addressed to:

Jerad Lachner
Back Home Brewing
2100 Candace St
Ozark, MO 65721-7390
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Candace L. Mogn, Esq.
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Declaration of Candace L. Moon in Support of
Opposer’s Motion for Default Judgment

[, Candace L. Moon, declare as follows:

l.

[ am a member in good standing with the California State Bar. I have personal
knowledge of each matter stated herein and could competently testify thereto, if
called as a witness to do so.

[ am the attorney of record for Opposer, The Homebrewer, LLC.

This declaration is filed in support of Opposer’s Motion for Default Judgment.

I have been duly authorized by Opposer to receive all correspondence in relation to
the above captioned matter.

On December 28, 2015, 1 filed a Notice of Opposition on behalf of the Opposer.
On or about February 15, 2016, Applicant Back Home Brewing, LLC filed its

Answer through the Electronic System for Trademark Trials and Appeals.







